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MAG LL, G rcuit Judge.

Joseph Hosna, Donald MIler, Kelly Neal, Max D. MIler, and Robert
Arnold (the Inmates) are prisoners housed in Mssouri's Jefferson City
Correctional Center's (JCCC) adninistrative segregation unit.? They
brought separate 42 U S.C. § 1983 actions

*THE HONORABLE ALFRED T. GOODW N, United States Crcuit
Judge for the Nnth Grcuit, sitting by designation.

Plaintiff James M Boudreau has disnm ssed his cross-appeal
and his case has been remanded to the district court for a hearing
on a notion to vacate. In addition, plaintiff Richard Seefeldt
transferred to Pacific Correctional Center during the course of
litigation, and the district court dismssed his clains as noot;
plaintiff Mchael Saunders' action was di sm ssed under Rule 41(a)
on Decenber 17, 1993.
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agai nst JCCC officials, seeking damages and injunctive relief for alleged
equal protection violations because they enjoyed fewer privileges than
i nmat es housed in protective custody. The district court consolidated the
cases and deni ed damages, but granted partial injunctive relief. JCCC
officials appeal the district court's grant of partial injunctive relief,
and the Inmates cross-appeal the denial of full injunctive relief. Because
we hold that no equal protection violation occurred, we reverse the
district court's grant of partial injunctive relief.

JCCC is a nmaxinmum security prison housing approximtely 2000 of
M ssouri's npst dangerous crim nals. Prisoners are assigned to three
housing categori es: gener al popul ati on, protective custody, and
adm ni strative segregation. General population allows innmates the greatest
nunber of privileges. |Inmates in general popul ation may have food, changes
of clothing, televisions, and radios in their cells, and are allowed to
attend group religious services, work, visit the law library, attend
cl asses, eat in a cafeteria, have tel ephone access, have recreation with
others, and go to the canteen frequently. |Inmates in protective custody
have much the sane privil eges as general population inmates, but for their
safety live in a communal setting conpletely segregated fromthe genera
popul ati on inmates. Protective custody innmates have canteen privil eges
twi ce per week.

Adm ni strative segregation is the nost restrictive confinenent
setting. For their own and others' safety, inmtes in admnistrative
segregation are housed in individual cells and kept separate fromall other
inmates at all tinmes. Administrative segregation inmtes have very few
privileges. To reduce the |ikelihood of weapons being created or hidden
the type and anount of personal property pernitted to admnistrative
segregation inmates is severely limted. To reduce the possibility of
danger



by or to adm nistrative segregation inmates, the inmates are all owed out
of their cells only three hours per week for recreation. Wen out of their
cells, inmates are handcuffed and escorted by guards. | nmat es nay not
attend classes, religious services, or group recreational activities, they
cannot work or visit the law library, they do not have tel ephone access for
personal calls, their visitation privileges are nore restrictive than that

enjoyed by other inmates, and they have canteen privileges only tw ce per
nont h.

Inmates are assigned to adnministrative segregation for a variety of
reasons, including discipline, restraint of dangerous innmates and those
prone to escape, nedical quarantine, and additional security for inmates
who would be unsafe in protective custody. The Inmates bringing this
action are housed in administrative segregation by their own request,
because they felt wunsafe in both general population and protective
custody.? They filed this lawsuit, arguing that they should be accorded
the sane privileges as inmates in protective custody, because they are in
admi ni strative segregation for their own safety rather than for

’2ln a joint stipulation, the parties agreed that

| nmat es who have requested assignnment to admi nistrative
segregation for protection at JCCC have done so because
t hey have incurred ganbling debts and either cannot or
will not repay those debts, they have incurred debts for
drugs, they have becone the subject of honosexual
advances or been assaulted, they have engaged in
prostitution and gotten into trouble, they have been
identified by other inmates as an alleged snitch, they
have received threats from other inmates for various
reasons including the nature of their crime or the victim
of their crinme, and they have had a falling out with
their sexual partner.

Appel I ants' App. at 6.



disciplinary reasons.® The |Inmates sought a variety of injunctive relief,
including that they be allowed to have a greater array and quantity of
personal possessions in their cells.

The district court referred the case to a magistrate judge for an
evidentiary hearing. See 28 U S.C 8§ 636(b)(1)(B). Follow ng the hearing,
the magi strate judge determ ned that the JCCC officials had not viol ated
the Inmates' right to equal protection, and recomrended that all relief be
denied. Assuming that the Inmates held in adninistrative segregation for
their own safety were simlarly situated to inmates in protective custody,
the magi strate judge concluded that the limtations placed on the | nmates
in admnistrative segregation were rationally related to legitimte
penol ogi cal interests. The magistrate judge found that

there is a direct correlation between the anount of property
possessed and danger. Through testinony, the parties reveal ed
that virtually any item possessed can be fashioned into a
weapon. Defendants showed ropes nade out of paper bed sheets,
handcuff keys made fromplastic silverware, and "stickers" nade
fromany type of netal or plastic, including disposable razors
and food cans, and other instrunents, used to stab and cut
peopl e. Typewiters, television sets and radi os have been
di sassenbl ed and used as weapons and devices to jam door | ocks.
| nmat es have been abl e to manufacture brass knuckl es and zi p-
guns. Knives are nmade fromrazor blades and wood. Coth and
paper bags of any kind can be used as "Cadillacs," a neans to
transport weapons or other itens from one cell to another.
Wth a little ingenuity, any itemcan be dangerous and threaten
security. Even if an inmate did not use the item of property
to manufacture a weapon, another inmate could obtain the
property from that inmate and manufacture a weapon to use
agai nst others. Furthernore, the nore property contained in a

3The Inmates essentially seek reinstatenent of a fourth type
of custody, previously available at JCCC, known as "no-contact,
red-tag, protective custody." This conbined the enhanced security
of admnistrative segregation with the greater privileges of
protective confinenment. This fourth category was discontinued by
the JCCC because it was inpracticable, ineffective, and created
additional risks to innmates.
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cell, the nore difficult it is to search for contraband which
nm ght be used as a weapon, key or device to jama lock. The
prison has a duty to protect not only the inmates, but al so the
guards. The nore property that is allowed, the harder it is to
provide security for everyone.

Report & Recommendation of Aug. 23, 1993, at 7.

The mmgistrate judge rejected the Inmates' contention that
restrictions on their property were irrational because they were victins,
rat her than aggressors. The nmgistrate judge found that the Inmates "are
all dangerous individuals who have been convicted of serious offenses
involving violence." 1d. at 8.4 The magistrate judge also found that

Plaintiffs denonstrated they had been able to work within the
systemto obtain dangerous itens such as shards of gl ass, soda
and tuna cans, bug spray, caustic cleaning supplies, razor
bl ades, narbles, a variety of netal objects and food stuffs.

ld. at 10.°

The mmgistrate judge concluded that "[i]f the court were to grant
plaintiffs' request that they be all owed additional property,

“'nmate Arnold was convicted of first degree nurder and escape
from confinenent. Inmate Donald MIller was convicted as a
dangerous offender for forcible rape and first degree burglary.
| nmat e Neal was convicted for rape, kidnapping and sodony. |nmate
Hosna was convicted for forcible sodony, forcible rape, arned
crimnal action, and kidnapping. Inmate Max M|l er was convicted
of first degree robbery and escape.

Despite the Inmates' denonstrated capacity for violence and
their continued threat to prison security, the limtations placed
on the Inmates are not punitive in nature. As found by the
magi strate judge, "[t]he harshness of the conditions in the no-
contact adm nistrative segregation status are not a result of
defendants' desire to punish plaintiffs; rather, it is the
unfortunate result of plaintiffs' need for protection.” Report &
Recomendati on of Aug. 23, 1993, at 10.

- 8-



it would nmerely increase the difficulty of providing security and woul d
likely increase the nunber and severity of assaults which could be
conmmtted. Therefore, no violation of the equal protection clause has been
shown." 1d.

Upon de novo review of the nmmgistrate judge's Report and
Recommendation, the district court accepted the nmagistrate judge' s findings
of fact, and held that the defendants were not liable for nobney danages
because they had not violated a well-established constitutional right. The
district court rejected, however, the magi strate judge's conclusion of |aw
that no equal protection violation had occurred due to the limtations on
the Inmates' in-cell property privileges. The district court held that

certain of the Iimtations inposed on the no-contact innates
are not justified by safety or security concerns or are an
exaggerated response to such concerns. These no-contact
protective custody inmates are not being punished; therefore,
all reasonable efforts should be nmade to treat themon an equa
basis with other protective custody inmates, if such efforts
will not threaten the security or safety of the institution.

Order of Jan. 26, 1994, at 3-4. The district court remanded the case to
the magi strate judge to determ ne appropriate injunctive relief.

After a second hearing, the magistrate judge recomended the grant
of injunctive relief to neet sone of the Inmates' requests. The magistrate
judge first recommended that the frequency of the Inmates' access to the
canteen be increased fromonce every two weeks to once every ten days. The
nmagi strate judge al so recommended that the Inmates be allowed to have the
sanme quantity and type of food stuffs, stationary, and certain personal
hygi ene products as prisoners in protective custody. This included, for
exanple, an increase in the nunber of SlimJins from O to 6, bags of
cookies from1l to 5, fried pies from1l to 6, and tubes of



toothpaste from1l to 2. See Report & Recommendation of June 24, 1994, at
7; Appellants' App. at 61-62, 67 (Attachnment Charts A and F).

The mmgistrate judge also determned that nmuch of the injunctive
relief requested by the Inmates should be denied. The |Inmates conceded
that there was no real discrepancy between the treatnent afforded
protective custody inmates and thensel ves with regard to neals, bedding,
mail, hair care, laundry, and nedical services. The magistrate judge found
that restrictions on the Inmates' visitation, religious services,
t el ephone, recreation, showers, access to the law library, and possession
of itens other than food stuffs and underwear were rationally related to
legitimate security concerns.®

Both parties filed objections to the magistrate judge's Report and
Recomendat i on. Upon de novo review, the district court adopted the
magi strate judge's Report and Recommendation in full, and issued a
per manent injunction against the JOCC officials. The JCCC officials appea
the district court's grant of injunctive relief, while the I nnates appeal
the district court's denial of full injunctive relief. In addition, Innmate
Arnol d makes a pro se appeal of several issues.

W review the district court's conclusions of | aw de novo, see Mirre
v. Farrier, 984 F.2d 269, 271 (8th Cir.), cert. denied, 114 S. C. 74
(1993), and its grant of injunctive relief for abuse of discretion; see

F.T.C. v. Freeman Hosp., 69 F.3d 260, 267 (8th GCir.

®The magi strate judge also found that the use of handcuffs
while escorting the Inmates out of their cells was justified by
security needs, and that requiring the Inmates to wear distinctive
junp suits to identify themas adm nistrative segregation innates
did not violate equal protection.
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1995). "Abuse of discretion occurs if the district court rests its
conclusion on clearly erroneous factual findings or if its decision relies
on erroneous |egal conclusions.” International Ass'n of Machinists &
Aerospace Wirkers, Dist. Lodge 19 v. Soo Line RR, 850 F.2d 368, 374 (8th
Cir. 1988) (en banc), cert. denied, 489 U S. 1010 (1989).

We begin our analysis by noting that it is not the role of federa

courts to mcro-nanage state prisons. See Klinger v. Departnment of
Corrections, 31 F.3d 727, 733 (8th Cir. 1994), cert. denied, 115 S. C

1177 (1995). I nstead, "federal courts ought to afford appropriate
deference and flexibility to state officials trying to nanage a volatile
environnent. . . . Such flexibility is especially warranted in the fine-
tuning of the ordinary incidents of prisonlife . . . ." Sandin v. Conner

115 S. C. 2293, 2299 (1995) (citations omtted). In Procunier V.

Martinez, 416 U.S. 396, 404-05 (1974), overruled in part, Thornburgh v.
Abbott, 490 U S. 401 (1989),7 the Suprene Court explained the basis for
this deference:

Traditionally, federal courts have adopted a broad hands-of f
attitude toward problens of prison admnistration. In part
this policy is the product of various linitations on the scope
of federal review of conditions in state penal institutions.
More fundanentally, this attitude springs from conpl enentary
perceptions about the nature of the problens and the efficacy
of judicial i ntervention. Prison adninistrators are
responsi bl e for nmaintaining internal order and discipline, for
securing their institutions against unauthorized access or
escape, and for rehabilitating, to the extent that human nature
and i nadequate resources allow, the inmates placed in their
custody. The Hercul ean obstacles to effective

I'n Thornburgh, the Supreme Court nandated greater deference
by courts to prison admnistrators' decisions regarding prisoners'
access to incom ng correspondence than had been suggested by the
Martinez decision. See Thornburgh, 490 U S. at 413-14.
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di scharge of these duties are too apparent to warrant
explication. Suffice it to say that the problens of prisons in
America are conplex and intractable, and, nore to the point,
they are not readily susceptible of resolution by decree. Mbst
require expertise, conprehensive planning, and the conm tnent
of resources, all of which are peculiarly within the province
of the legislative and executive branches of government. For
all of those reasons, courts are ill equipped to deal with the
increasingly urgent problens of prison admnistration and
reform Judicial recognition of that fact reflects no nore
than a healthy sense of realism Mbreover, where state pena
institutions are involved, federal courts have a further reason
for deference to the appropriate prison authorities.

(notations omtted). See also Turner v. Safley, 482 U S 78, 84-85 (1987);
Jones v. North Carolina Prisoners' Union, 433 U S. 119, 126 (1977).

O course, "federal courts nust take cognizance of the valid
constitutional clains of prison inmtes." Turner, 482 U S at 84. The
Inmates bringing this action have a right to equal protection. See Lee v.
Washi ngton, 390 U S. 333, 334 (1968) (per curiam. Where, as here
plaintiffs do not allege that they are nenbers of a suspect class, we
review their clains under a rational basis standard. See Morreland v.
United States, 968 F.2d 655, 660 (8th Cir.) (en banc), cert. denied, 506
U S 1028 (1992). To prevail in their clainms, the Inmates nust prove that

"(1) persons who are simlarly situated are treated differently by the
governnent, and (2) [that] the governnent [has failed] to provide a
rational basis for the dissinmlar treatnent." [d. (citing deburne v.
Ceburne Living Cr., Inc., 473 U. S. 432, 439-41 (1985)).

We shall assune, without deciding, that the Inmates have net their
burden of proving that they are simlarly situated to inmates in protective
custody. . Divers v. Departnent of Corrections, 921 F.3d 191, 193 (8th
Cir. 1990) (per curiam (equal protection

-12-



clainms of protective custody inmates were not frivolous).® W therefore
focus on the second step in the analysis, whether restrictions placed on
the Inmates are "reasonably related to legitimte penol ogical interests.”
Turner, 482 U. S. at 89.

The JCCC officials have attenpted to prohibit admnistrative
segregation inmates' access to objects which could be used to either
create, conceal, or transport weapons or escape devices. The JCCC
officials' goal of mintaining security for inmates housed in
adm ni strative segregation and for JCCC staff is clearly a legitimate
penol ogi cal objective. See Bell v. Wifish, 441 U S. 520, 547 (1979)
("Prison admi nistrators therefore should be accorded w de-rangi ng deference

in the adoption and execution of policies and practices that in their
judgnent are needed to preserve internal order and discipline and to
maintain institutional security."). Qur inquiry in this case is therefore
limted to whether the restrictions on the | nnates have a reasonabl e pl ace
in the assurance of security at the JCCC, see Mire, 984 F.2d at 269, and
not whet her defendants have shown a conpelling reason for liniting the
Inmates to a specific nunber of fried pies and SlimJins.

8Because we conclude that the reasons given for dissimlar
treatnent of the Inmates and protective custody inmates are
reasonably related to |legitinmate penol ogi cal objectives, we need
not reach the issue of whether they are, in fact, simlarly
si t uat ed. We are, however, concerned that the district court
presunmed, because both the Inmates and protective custody inmates
were in specialized confinenment settings for their own protection,
that they were necessarily simlarly situated. While the reasons
that a prisoner is in a specific type of confinenment may be
rel evant to an equal protection analysis, cf. Mreland, 968 F.2d at
661 (persons in sanme halfway house for different reasons not
simlarly situated), it is not determnative. Rather, courts nust
focus "on whether the plaintiffs are simlarly situated to another
group for purposes of the chall enged governnent action."” Klinger,
31 F.3d at 731; see also Miure, 984 F.2d at 271 (disabled inmates
simlarly situated to nondi sabled i nmates for certain purposes, but
not for others).
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I nmat es who reside in admnistrative segregati on have been generally
identified as either being a particular danger to others, or being in
particul ar danger fromothers. Because of this, the security needs of this
unit are heightened, and every inmate nust be construed as a potential
threat to every other innmate. See Report & Recommendati on of Aug. 23
1993, at 8-9.° In addition, having variable rules for differing classes
of inmates within adm nistrative segregation could |lead to confusion and
dangerous errors by staff. Finally, allowing any inmate in admnistrative
segregation to have possession of prohibited objects increases the
i kelihood that other, possibly nore dangerous, inmates will acquire those
itens.

JCCC officials had previously extended additional privileges to
inmates in the I nmates' circunstances, and concluded that "no-contact, red-
tag, protective custody" was not a workable alternative at the JCCC. \When

creating policies "at an individual prison under the restrictions of a
limted budget, prison officials nust nake hard choices. They nust bal ance
many considerations, ranging fromthe characteristics of the inmtes at
that prison to the size of the institution" to create an optinmal set of
privileges and restrictions. Klinger, 31 F.3d at 732. Second guessing
state prison admnistrators' decisions inhibits their wllingness to
experinment and innovate, see id., and is not authorized by the Equal
Protection Cause. See New Oleans v. Dukes, 427 U S. 297, 303 (1976) (per

curiam (Fourteenth Amendnent does not authorize the judiciary to "sit as

a superlegislature to judge the wisdom or desirability of |egislative
policy determ nations nade in areas that neither affect fundanental rights
nor proceed al ong suspect lines").

While it is true that the Inmates are in admnistrative
segregation for their protection rather than as a direct result of
their owmn wrong-doing, this does not nean that they are harnl ess.
Rat her, as the nagistrate judge found, these |Inmates have vi ol ent
pasts, and remain a possible risk to each other.
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W find nothing unreasonabl e nor exaggerated in linmting the type of
personal property in admnistrative segregation cells, because this
prevents the creation and transportation of weapons by adm nistrative
segregation inmates. We find nothing unreasonable nor exaggerated in
limting the anmpunt of personal property in adninistrative segregation
cells, because this enables JCCC officials to nore effectively search the
cells for contraband and weapons. |n the aggregate, these regul ations help
ensure the safety and security of both inmates and staff at the JCCC, and
are reasonabl e.® Because these linmtations on the Inmates are reasonabl e,
the Inmates' right to equal protection has not been violated. Because the
district court erred, as a matter of law, in holding that a constitutional
violation occurred, it abused its discretion in granting injunctive relief.
See International Ass'n of Mchinists, 850 F.2d at 374.

V.

Proceedi ng on appeal pro se, Inmate Arnold rai ses several additional
issues. First, Arnold argues that, because the district court did not
specify how it had conducted its de novo review, and because the district
court did not nmake specific reference to Arnold's pro se witten
exceptions, the district court committed reversible error by failing to
conduct a de novo review of the magistrate judge's Reports and
Recomrendat i ons.

A district court nust nmake a de novo review of a nmagistrate judge's
report and recommendati on upon a party's witten exceptions, see 28 U S.C
8 636(b)(1). W presune that the

VSimlarly, restrictions on the Inmates' access to prison
resources and the requirenment that they be handcuffed while out of
their cells are, as found by the district court, reasonable.

“Arnol d has al so noved this Court to supplenment the record in
t hese proceedings with affidavits from inmtes incarcerated in
anot her M ssouri prison. W deny the notion.
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district court has made a de novo review, however, unless affirmtive
evi dence denonstrates otherwise. QGinder v. Gammon, 73 F.3d 793, 795 (8th
Gr. 1996) (per curian) (quoting United States v. Hanell, 931 F.2d 466, 468
(8th Cir.), cert. denied, 502 US 928 (1991)). The district court
affirmatively stated that it had nade such a review, see Order of Jan. 26,
1994, at 3; Oder of Sept. 7, 1994, at 1, and Arnold has presented no
evidence that the district court failed to nake a proper de novo review in

this case. Arnold' s first claimof error is therefore denied.

Arnold also clains that the district court inproperly granted the
JCCC officials qualified immnity for an alleged violation of his Eighth
Amendnent right to be free from cruel and unusual punishnent. Arnol d
al | eges that defendants violated the Ei ghth Arendnent by offering himonly
three hours of exercise per week in an enclosed area out-of-doors.? A
"l ack of exercise may be a constitutional violation if one's nuscles are
allowed to atrophy or if an inmate's health is threatened.” Whishon v.
Gammon, 978 F. 2d 446, 449 (8th Gr. 1992). To prevail on his claim Arnold
"had to show that the prison officials were deliberately indifferent to his
exerci se needs." 1d. at 448-49.

Whil e not pernitting i nhumane conditions, "[t]he Constitution does
not mandate confortable prisons . . . " Brown v. N x, 33 F.3d 951, 955

(8th Gr. 1994). Requiring an inmate to exercise in an enclosed area is
not itself a per se violation of the Ei ghth Anendnent, see, e.q., Peterkin
v. Jeffes, 855 F.2d 1021, 1031-32 (3d Gr. 1988), nor does a limtation of
three hours per week of out-of-cell exercise necessarily violate the

Constitution. See Wishon, 978 F.2d at 449 (forty-five mnutes of exercise
per week not constitutionally infirnmj. Arnold stated in his conplaint that

2Arnol d alleges that he is limted to a "dog-run" exercise
area that is 3 feet wde by 20 feet long by 7 feet high. Arnold
does not allege that he is physically unable to exercise in this
ar ea.
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he refused to make use of the exercise opportunities that have been
provided to him see Arnold Conpl., Count II, T 32, and any ill effects
arising fromlack of exercise stemfromhis own, rather than defendants',
actions or inactions. Cf. Wishon, 978 F.2d at 449 (noting that plaintiff
had failed to use all the recreation tine available to him. In light of
this, we cannot say that the district court erred in ruling in favor of the
JCCC officials on this issue.?®

V.

W affirm the district court's grant of qualified inmunity to
defendants and its denial of injunctive relief unrelated to in-cell
personal property. W reverse its grant of injunctive relief.

A true copy.
Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.

BArnold also clains that JCCC officials were inproperly
granted qualified inmmunity on the Inmates' clains for damages,
because the defendants had violated a clearly established
constitutional right. See Harlowv. Fitzgerald, 457 U S. 800, 818-
19 (1982) (standard for qualified imunity). Because we hold that
the JCCC officials did not violate any of the Inmates'
constitutional rights, clearly established or otherwi se, this issue
is without nerit.
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